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PETITIONERS’ RESPONSETO THE NEW LENOX MOTION FOR STAY OF
PETITIONERS’ MOTION FOR SUMMARY JUDGMENT

RespondentVillage ofNew Lenox(“New Lenox”)hasfiled amotion designedto prevent

key issuesin thiscaseevenfrom beingbriefeduntil the Boardruleson certaindiscoveryissues.

Thediscoveryissues,however,areirrelevantto theissuesraisedby Petitioners’Motion for

SummaryJudgment.Petitioners’motion shouldbe granted,theNewLenoxmotion deniedand

thepermitremandedto theAgencyfor reconsideration.

In its motion for astay,New Lenoxclaimsit will not rearguetheissueoftheproper

scopeofthis appeal.New Lenoxthenarguesfor a stayasthoughit hassomesort of legal right to

hideduringthepublic commentprocessandthenlater deposemembersof thepublicwho

comment.Thekeypointhere,though, is that New Lenoxhasnot identifiedanythingthatcould

possiblybedisclosedby discoverythat wouldhaveany bearingon thethreebasesfor granting

summaryjudgmentdemonstratedbyPetitioners’Motion for SummaryJudgment.
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Theaffidavit filed by New Lenoxobviouslydoesnot complywith SupremeCourtRule

191(b)asit providesno detail regardingwhatdiscoveryNewLenoxwantsorwhat it thinkssuch

discoverywould show.No specificwitnessis identifiedandno hint is givenasto whatNew

Lenoxhopesto provewith anywitness.

New Lenoxin its motion(~J4)doesstategenerallywhatsubjectsit thinks might bethe

objectof discovery.Thesesubjectsfor discoverycanbebrokendowninto two broadcategories:

discoveryregardingcommentsplacedin thepublic recordanddiscoveryregardingthe

conclusionsPetitionersdrawfrom theAgencyrecord.’However,evenassuming,contraryto the

governingstatute(415ILCS 5/40(e)),thatNew Lenoxcoulduseevidencefrom outsidethe

recordbeforetheAgencyto opposePetitioners’motion,nothingcouldbedevelopedthrough

discoveryasto eitherofthesecategoriesofpossiblediscoverythatwould berelevantto anyof

theclaimsmadein Petitioners’Motion for SummaryJudgment.

A. Discoveryfrom Petitionersandothermembersofthepublic cannothelpNew Lenox
respondto Petitioners’motion.

Lookingfirst at thetestimony,commentsandtreatisesplacedin therecordaboutwhich

New Lenoxseeksdiscovery,it is critical to seethatPetitionersarenotrelyingin theirmotion for

summaryjudgmenton anyclaimthattheevidencein theagencyrecordprovesthatNew Lenoxis

causingorcontributingto violationsofwaterqualitystandards.2Petitioners’argumentis rather

thattherecordshowthat Illinois EPAfailed to assureto thatall reasonablemeasuresto minimize

thenewpollutionbe incorporatedinto thepermit, failedto assurethatNew Lenoxdischarge

would not causeor contributeto aviolation ofthe“offensivecondition” andfailed to assurethat

New Lenoxrefersto unswornstatements,verified claims,unsworntreatisesandconclusionsas

to pH. (New LenoxMotion p.2)
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New Lenoxwould notviolatethe“copper”waterqualitystandard.SeeMemorandumin Support

ofSummaryJudgmentp.3.

TheargumentsPetitionersmadein theirmotiondo notrely on thetruth ofanythingsaid

in therecordby Petitionersorothermembersofthepublic. Theyrely on whattherecordshows

thatIllinois EPA did not do. Theimportantpointsaboutthepublic commentsarethat theywere

madein therecordto theAgencybutwerepracticallyignoredin thepermitdecision.A fire

departmentthattakesno actionin responseto an alarmcannotbe saidto have“assured”the

safetyofthebuilding involvedwhethertherewasa fire ornot.

Lookingat Petitioners’first claim in theirmotion,whatcoulddiscoverypossiblydisclose

asto whethertheAgencyproperlyconsideredsettingphosphoruslimits in thepermit?Certainly

no discoveryfrom anyonewho testifiedor commentedwill speakto that issue.The factthat

membersofthepublicaskedtheAgencyto considermoremeasuresto minimizepollution, to the

extentthat is relevant,is beyondrationaldenial.3UnlessNew Lenoxcontendsthat Illinois EPA

secretlydid theworknecessaryto assurecompliancewith 35 Ill. Adm. Code302.105(c)(2)(B)(ii)

but failed to placeinformationon this work into theAgencyRecord,thereis nothingNewLenox

couldfind that will help it.4

2 It is in fact causingsuchaviolation,butPetitioners’motionfor summaryjudgmentdoesnot

rely on that fact.
~Presumably,New Lenoxdoesnot intendto claimthatthecourtreporterat thehearingand
IEPA’s counselin developingtherecordfor theBoardboth fabricatedevidenceshowingthat
membersofthepublicaskedIEPA to consideradditionalmeasuresto reducethepollution to be
allowedbythepermit.
~And, ofcourse,if theAgencyactuallydid suchworkbutkept it secret,thepermitwould still
haveto beremandedbecausepermitissuancethenviolatedtherequirementof givingproper
publicnoticeandallowingpublicparticipation.35 Ill. Adm. Code302.105(f).
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Similarly, thetruthofwhat thepublic saidaboutthepotentialofthedischargeto causeor

contributeto violationsoftheoffensiveconditionsstandard(35 Ill. Adm. Code302.203)is

irrelevant.Evenif New Lenoxthroughdiscoverycouldsomehowprovethatall theeyewitness

reports,experttestimonyandpublishedtreatisescitedin therecordweresomehowin error, the

factwould remainthat Illinois EPA issuedthepermitwithoutassuringthattheoffensive

conditionsstandardwouldbe protected.Illinois EPA acceptedall ofthetestimony,comments

andscienceanddid nothingwith it. If Illinois EPAbelievedthatthat all thosematerialswere

false,thatis not whatit saidon therecord.ThereasonIllinois EPA gavefor notplacingalimit to

preventviolation ofthenarrativestandardis thattheoffensiveconditionsstandardis “very

difficult to apply.”(ResponsivenessSurvey,HearingRecordat 357)

It is alsoclearthatdiscoverywould nothelpNew Lenoxrespondto Petitioners’ argument

regardingIllinois EPA’s failure to assurethatdischargesunderthepermit do not causeor

contributeto violation ofthecopperstandard.Thebasicdocumentinvolvedin this claim is a

laboratoryreportsubmittedby aNew Lenoxcontractor.TheAgencylookedatthatlaboratory

dataanddeterminedthatunderU.S. EPA guidanceapermitlimit wasnecessaryyet decidednot

to placeanylimit: in thepermit. (seeHearingRecordat 508)It maywell be thatNewLenox’

contractordid apoorjob andthat crossexaminationby NewLenoxofits contractorwould

disclosethat fact. But proofthatIllinois EPArelied on baddatawould certainlydo nothingto

showthatIllinois EPA hadfulfilled its duty to assurethatthepermitwouldnotallow discharges

thatmight causeor contributeto violationsofthecopperstandard.

B. New Lenoxclearlydoesnot needdiscoveryto respondto Petitioners’conclusion
drawnfrom therecordbeforetheAgency.
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Evenmoreobviously,New Lenox doesnot needdiscoveryto respondto Petitioners’

“conclusionsderivedfrom internalagencydeliberations,allegedconfusionby IEPA” and

statementsfrom thehearing.5Petitionershavenotcited anythingwith regardto internalagency

deliberationsthatdoesnotappearin theofficial recordthatwasfiled by IEPA’ s counselin this

proceeding.Thatrecordis fully availableto New Lenox,which is representedby counsel.New

Lenoxcanreadthat recordjust aseasilyasPetitionersandcancorrectorcontradictany

unsupportedconclusionsdrawnfrom therecord.If New Lenoxdoesnot like therecordthat

confrontsit, it canputnewevidenceinto therecordin anagencyproceedingafierremand.

Conclusion

New Lenox’s Motion for a Stayshouldbedenied.If New Lenoxchoosesnotrespondto

Petitioners’Motion for SummaryJudgmenton thedatecurrentlysetbytheHearingOfficer, it

hasthat option.TheBoard,however,shouldrule on Petitioners’Motion for SummaryJudgment

on thebasisofwhateverbriefsarebeforeit at thecloseofthebriefingperiodthathasbeensetby

theHearingOfficer.

• _____

Albert F. Ettinger( g. No. 3125045)
Counselfor DesPlainesRiver WatershedAlliance, Livable
CommunitiesAlliance, PrairieRivers NetworkandSierraClub

DATED: March 3, 2005

~New Lenoxmischaracterizesthehearingasan “informationalhearing”asthoughthehearingis
thereto providealearningexperienceto thepublic. It is a formalhearingrequiredby federaland
statelaw designedto developevidenceon which to basean agencydecision.See40 CFR124.12
and35111.Adm. Code309.116-119.
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CERTIFICATE OF SERVICE

I, Albert F. Ettinger,certify that on December21,2004,I filed theattachedPETITIONERS’
RESPONSETO THE NEW LENOX MOTION FOR STAY OF PETITIONERS’MOTION
FORSUMMARY JUDGMENT.An original and 9 copieswasfiled, on recycledpaper,with the
Illinois Pollution ControlBoard,JamesR. ThompsonCenter,100 WestRandolph,Suite 11-500,
Chicago,IL 60601,andcopieswereservedviaUnited StatesMail to thoseindividualson the
includedservicelist.
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